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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency in petitioners’ Federal income tax of $2,273 for the
taxabl e year 1999. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

The issue for decision is whether petitioners are entitled
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to deduct actual travel expenses.

Sone of the facts have been stipulated and are so found.
Petitioners resided in Reno, Nevada, at the tine their petition
was fil ed.

Because petitioners did not neet the substantiation and
recor dkeepi ng requirenents of section 7491(a)(2), the burden of
proof remains on petitioners. Rule 142(a).

Through 1999, petitioner husband (petitioner) was a nerchant
seaman. During 1999, he was the Chief Engineer on the S.S.

Seal and Producer, a container ship. H s typical tour of duty was
56 days, plus 1 day travel each way between his honme and the port
where his tour began, for a total of 58 days. The ship traveled
to various ports, principally in the Caribbean and Gulf of

Mexi co. Meals and | odgi ng were provided by petitioner’s enpl oyer
and were available to himduring the periods in 1999 that he was
assigned to a vessel and on active status. Petitioner testified
that while in port he would | eave the ship and i ncur expenses on
shore.

Petitioners filed a Form 1040, U.S. Individual |Incone Tax
Return, for their 1999 taxable year (return). On Schedule A,
| tem zed Deductions, attached to petitioners’ return, petitioners
claimed a deduction for “Meals & Incidental Expenses (full M&
E)” in the total anount of $11,147. Petitioners alleged that

this deduction was “deened substanti ated” pursuant to Rev. Proc.
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98-64, 1998-2 C.B. 825. The parties stipulated that this full M
& | E rate deduction purportedly was supported by a “Sail or Travel
Statenent” attached to petitioners’ return.

After petitioners’ return was filed, Johnson v.

Commi ssioner, 115 T.C. 210 (2000), was issued.

During the exam nation of petitioners’ return, petitioners
conceded that they were not entitled to the full M& IE rate
deduction as clained. Instead, petitioners conceded they were
entitled to the | esser total amount of $1,978, which represents
the “incidental expense” portion of the M& IE rate, as all owed

by Johnson v. Conmm ssioner, supra.

The $9, 169 adjustnent in the notice of deficiency represents
the subtraction of the “incidental expense” of $1,978 fromthe
$11, 147 expense clained on petitioners’ return.

Petitioners now seek a deduction for “actual expenses”
incurred while in the course of travel.

As this Court noted in Johnson v. Commi SSioner, supra at

228, “taxpayers, to the extent that the anmpbunts set forth in the
revenue procedures fail to reflect the actual cost of their

i ncidental expenditures, are entitled to a deduction for their
actual expenses. |In such a situation, however, taxpayers nust be
prepared to neet all the substantiation requirenents, including,
especially, witten docunentation as to the anmounts of those

costs.” The Court goes on to refer to the section 274
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regul ati ons whi ch except taxpayers fromstrict substantiations in
the case of expenditures of |less than a prescribed anount.
Petitioner, like the taxpayer in Johnson, has not shown that he
made any expenditure that fits within these exceptions. Johnson

v. Conm ssioner, supra at 228 n.11.

Section 274(d) inposes stringent substantiation requirenents
for the deduction of travel expenses. Taxpayers mnust
substanti ate by adequate neans certain elenments in order to claim
deductions, such as the anount of such expenditure, the date of
the expenditure or use, the place of each separate expenditure,
and t he business purpose for an expenditure or use. Sec. 274(d);
sec. 1.274-5T(b), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). To substantiate a deduction by neans of adequate
records, a taxpayer nust maintain an account book, diary, |og,
statenent of expense, trip sheets, and/or other docunentary
evi dence, which, in conbination, are sufficient to establish each
el ement of expenditure or use. The |og nust be nmade at or near
the time of the expenditure. Sec. 1.274-5T(c)(2)(i) and (ii),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

Petitioner clainmed that he prepared a log listing his travel
expenses at or near the tinmes of the expenditures. W are not
required to accept petitioner’s self-serving statenents.

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). Qur review of

this log leads us to conclude it was prepared at one tinme, and
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the entries could not have been nade at or near the tinmes of the
expendi tures. Respondent al so observes that petitioners took the
position on their return that they were entitled to a deduction
based on a per diemrate without the need for substantiation, and
mai nt enance of a cal endar | og of actual expenses is inconsistent
with that position. Respondent further comrented that the return
had nearly 30 docunents attached to it to support petitioners’
claim but the log was not attached. For the aforesaid reasons,
we do not give the purported | og any credence.

Petitioner also referred to the so-called supporting
schedul e of expenses attached to the return. This schedul e bears
the name of a certified public accountant on each page.
Petitioners’ counsel stated at trial that this was prepared
during the audit. This obviously was not nmade at or near the
time of any of the expenditures. Moreover, this schedul e was
attached to petitioners’ return, which was an exhibit attached to
the parties’ stipulation. This Court has long held that the
return is nerely a statement of the petitioners’ claimand does

not establish the facts contai ned therein. Lanphere v.

Commi ssioner, 70 T.C 391, 394 (1978); Roberts v. Conm ssioner,

62 T.C. 834, 837 (1974); Seaboard Commercial Corp. V.

Comm ssi oner, 28 T.C. 1034, 1051 (1957).

Qur review of the record shows there was no record nmade at

or near the tinme of any of the expenditures clainmed as actual
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expenses nor has petitioner substantiated such expenses by ot her

sufficient evidence. Johnson v. Comm ssioner, supra. W reject

petitioners’ position because we find that petitioners did not
substantiate the actual expenses.
We agree that petitioners are entitled to claimthe
i nci dental expenses, as conputed in accord with Johnson, and as
al | oned by respondent in the notice of deficiency.
Accordi ngly, we sustain respondent’s determ nation.
Contenti ons we have not addressed are irrelevant, noot, or

meritl ess.

Deci sion will be entered

for respondent.




